ZORC MINORITY REPORT TO P.W. PLANNING COMMISSION
July 27, 2004

Various members of the ZORC have participated in the process of reviewing and updating the current zoning ordinance.   As of this date, no member of the ZORC has seen a final draft as will be presented to the Planning Commission on Wed. July 28, 2004 PC review.  As such, some issues outlined below may have already been dealt with by the Staff.  We appreciate this opportunity to raise some issues that may be of concern to the PC in your final review of the Zoning Ordinance.

Overwhelmingly, the ZORC members have found the level of cooperation between citizens, industry members, and County Staff to be excellent.  The only flaw in the process seems to revolve around the production of drafts by Staff to be presented to the PC without the ability of the ZORC members to see these “presentation drafts” prior to the PC meeting.  A suggestion might be to have a chairman of the ZORC committee be selected for future Zoning Ordinance reviews, who could attend the PC work sessions which could provide better insight to the PC as the review process continues.  This may help to streamline the process.

Some of the issues below have been raised by certain ZORC members as “areas of concern” and are briefly outlined herein. (Areas of Concern) Without the benefit of seeing the current version now being presented by staff to the PC, a supplement to this minority report made be made available to the PC members at a later date.

____________________________________________________________________

STEEP SLOPES GREATER THAN 25% (SECTION 32-250.52(4)

Staff proposed language- Slopes greater than 25% shall not be disturbed unless mitigation measures are used to preclude adverse impacts.  Where wooded slopes of 25% and greater occur adjacent to perennial streams and having a continuous area of 10,000 square feet or greater, mitigation shall be accomplished by establishing conservation areas on all such slopes that will not be disturbed before, during, or after development except for installation of utilities as approved on site or subdivision plans.  The use of cluster development in concert with conservation areas shall also be considered an appropriate mitigation measure.

ALTERNATIVE LANGUAGE PROPOSED

Slopes greater than 25% shall not be disturbed unless mitigation and or conservation measures are used to preclude adverse impacts.  Where wooded slopes of 25% and greater occur adjacent to perennial streams and having a continuous area of 10,000 square feet or greater and where mitigation measures are proposed, a detail analysis shall be provided, which shall include in a Detailed Geotechnical Report which concludes that such mitigation measures are adequate to preclude adverse environmental impacts on any adjacent perennial stream(s).  In areas where sensitive soils exist (e.g. highly erodible, highly permeable, and/or marine clays soils), the Detailed Geotechnical Report shall specifically address issues relating to the characteristics of the soils in the areas of mitigation.  Any disturbance in these areas for utilities and road crossings shall be designed so as to minimize disturbance and adverse impacts on the perennial stream(s).

Concerns:
The 2003 comprehensive plan set a hierarchy of measures to deal with Steep Slopes and Highly Erodible Soils.   The update of the Zoning ordinance was intended to amend the Zoning Ordinance to accurately reflect the guidelines set forth in the comprehensive plan.  Staffs’ proposed language is far more restrictive than the language in the comprehensive plan which allows several methods for dealing with these environmentally sensitive areas (NOT JUST CONSERVATION AND NON-DISTURBANCE).  

Staff sites EN Policy 4, AS-2 in the Comp Plan as support for its suggested language.  AS-2 states “Discourage development adjacent to perennial streams” (note language does not PROHIBIT disturbance adjacent to perennial streams and clearly allows some flexibility in dealing with these areas).  

The comp plan further states in EN-POLICY 1-“A description of appropriate avoidance and/or mitigation efforts, including preservation or conservation areas that will be provided as part of the proposed development, as described in EN-Policy 4.”

The 03 Comp Plan (and now the Zoning Ordinance) now requires the Submission of an Environmental Constraints Analysis with all rezoning and special use permit applications.

Slopes of 25% are NOT necessarily steep in the context of everyday construction practices. Grading to a slope of 3:1 or 33% is normal practice within the County.   We must take into account that standard grading practices within the County require seed and straw as an appropriate mitigation/stabilization measure on slopes up to 3:1 or 33%.  Mitigation/stabilization measures for slopes of 2:1 or 50% require use of sod or jute mesh as an appropriate mitigation/stabilization measure.

THE PROPOSED ALTERNATIVE LANGUAGE ACTUALLY FOLLOWS THE GUIDELINES SET FORTH IN THE COMPREHENSIVE PLAN WHICH THE ZONING ORDINANCE REVIEW PROCESS WAS INTENDED TO ACCOMPLISH.

________________________________________________________________________

RURAL CLUSTER’S

The 2003 Comprehensive plan states in EN-POLICY 11, AS-3 “Amend the cluster provisions to encourage greater usage of clustering.”

Current development practices in the Rural Area are not utilizing the cluster provision of the Ordinance for a number or reasons:

· Drain fields are wide spread throughout specific properties due to soils conditions which are not conducive to clustering of homes closer together.  The use of clustering with drain fields would require the use of oddly shape lots with very long drain field force mains which would severely limit the ability to create or allow quality open space.  For example, farmers could not farm over drain field force mains or drain fields.  

· While we recognize that Sewer in the Rural Area has been prohibited, the use of Sewer, to the extent available, would in fact encourage the use of rural clusters and provide for true meaningful open space.  Further, the use of sewer in the Rural Area, whether by package plants or County provided sewer could in fact provide for more environmentally sensitive development.

Without the use of public or private sewer in the Rural Area, all other provision of the Rural Cluster provisions do not provide adequate design guidelines to promote better use of the Rural Cluster provision.

If sewer were allowed under strict guidelines, AND ONLY VIA A COMP PLAN AMENDMENT, for the use of the Rural Cluster provisions, the ordinance would need further revisions including:

· Reducing the current property size from a minimum of 100 acres to 50 acres and allowing reasonable open space. Section 32-300.41(2)

· Section 32-300.41(5) reduce the minimum lot size from 3 acres to one acre.  Obviously the smaller the lot, the more open space would be generated.

Section 32-250.75(1) Development on Public Sewer- 

Staff’s proposed language- “All new development in the Urban and Suburban areas of the Comprehensive Plan, shall be connected to public sewerage systems.  New development in the Semi-Rural areas may connect to public sewerage systems, subject to availability and as deemed appropriate by the service authority.  All new development in the Rural Area shall not be connected to public sewerage systems.”

Proposed Language-“All new development in the Urban and Suburban areas of the Comprehensive Plan, shall be connected to public sewerage systems.  New development in the Semi-Rural areas may connect to public sewerage systems, subject to availability and as deemed appropriate by the service authority.  All new development in the Rural Area shall not be connected to public sewerage systems.”  PROVIDED HOWEVER, THE USE OF PUBLIC OR PRIVATE SEWERAGE SYSTEMS IN THE RURAL AREA MAY BE CONSIDERED WITH THE FILING OF A COMPREHENSIVE PLAN AMENDMENT WHERBY THE APPILICANT CAN DEMONSTRATE, UTILIZING THE RURAL CLUSTER PROVISIONS, INCLUDING BUFFERING, LANDCAPING AND OR TREE PRESERVATION, FENCING AND ENVIROMENTAL PRESERVATION TECHNIQUES WHICH WOULD RESULT IN QUALITY OPEN SPACE TO REMAIN AFTER DEVELOPMENT.

While we recognize that the use of pubic sewer in the Rural Area has been looked upon as a pre-curser to higher densities by many citizens, we believe that provided an applicant would have to file a comprehensive plan amendment for such a development in the rural area, environmental groups that have had serious concerns about abuse of sewer in the rural area would likely be consulted by an applicant long before filing any comp plan amendment..” At the end of the day, these group’s goals and ideas concerning the rural area are not far off from the true goal of seeking quality development with quality open space preservation in these areas.  With probably only 65,000 acres of developable rural area, at ten acre lots, 6500 homes could be built in the next ten years without the likelihood of much quality open space. 

________________________________________________________________________

Rural Area Development Techniques

Development in the Rural area is By-Right with ten acre lots on private roads.  The BOCS has recently raised concerns about homeowners associations being able to live up to their financial obligations for subdivision upkeep as well as abide by proffered conditions after a developer has completed the project.

Under the current procedures, there is a disincentive for a Developer to install public streets which will be dedicated to and maintained by VDOT. This is because lot densities are calculated outside the public right of way at ten acre minimum lot sizes.

Section 32-301.05(1) Development Standards “MINIMUM LOT SIZE” dealing with A-1 land states 

Existing language “Minimum lot size for new lots shall be ten (10) acres except that for a lot created under the provisions of section 25-6 of the Prince William County Code, the minimum lot size shall be one (1) acre and except as otherwise provided for in section 32-300.40 or Part 301.  

PROPOSED LANGUAGE-   “Minimum lot size for new lots shall be ten (10) acres when served by private streets and nine (9) acres when served by public streets, provided, however, that the maximum density shall not exceed one dwelling unit for each ten acres of land, except that for a lot created under the provisions of section 25-6 of the Prince William County Code, the minimum lot size shall be one (1) acre and except as otherwise provided for in section 32-300.40 or Part 301.  Lot sizes of less than ten acres with the use of public streets shall require submission and approval of a final subdivision plan.

________________________________________________________________________
LOW IMPACT DEVELOPMENT TECHNIQUES-  The zoning ordinance should somewhere allow the County Board of Supervisors the grant waivers of zoning ordinance requirements which may conflict with low impact development techniques with a rezoning application provided such low impact development techniques are clearly proffered in a zoning application.  These techniques are only now being advanced and should be allowed to be given a chance to be implemented.

PLANNED MIXED USE DISTRICT (PMD)

This district is set up in the current Zoning Ordinance to “encourage and accommodate a mix of commercial, office and residential development in a single zoning district which promotes an integrated, linked community.  Objectives are to include commercial (retail) services and a residential component, and to reduce vehicular traffic by promoting employment and housing opportunities in close proximity to one another.”

The ordinance has been primarily performance based, (rightly so) with few specific regulations.  One of the few is,  residential uses shall not exceed 35% of the gross land area of the PMD.  This has recently become somewhat “usable” in today’s Prince William marketplace.  Even with a moderate demand for pure office uses in the County, some developers are willing to identify and hold an office land bays for future development if they can get started on the residential and retail component.  This will ultimately benefit the County, of course, by providing a high-quality mixed use, planned development, often with innovative TND design, that will be a greater draw for the coming office development that the County desires.  One example is Madison Crescent which is being developed on a 35% residential, 30%+ retail, and 30%+ office/commercial model.

The staff-initiated change to put a max. cap of 25% land area for residential PLUS retail commercial will effectively kill this zoning district.  PMD will be nothing more than an office district with ancillary retail and residential at 12% each.  Even Fauquier County, which is no friend to development, has a mixed-use district which simply says that, within the district there must be a minimum of 20% office and minimum of 20% residential.

The staff justification is that they are changing the ordinance to match the Comprehensive Plan language in the REC and CEC districts.  This gets back to the point that the Comp Plan is suppose to be used as a guide, allowing for more development creativity and reflection of the market place during rezoning.

________________________________________________________________________

WEAK-LINK TOWNHOUSE PMR

Under the current ordinance changes for “weak link”, these units will no longer be permitted.  This issue is really an issue of permissible lots sizes of 3700 sq. ft.   This will eliminate a certain “lot size” group, which is not being replaced by anything else.  This type of housing is in great demand.  It has been put forth by Staff there are  no current uses this housing type. This housing type is actually approved for County Center across from the McCoart Center and a zoning application has recently been filed with this type of land use.  These housing types are actually upscale units with “new and better designs” being constructed due to the high demand from purchaser’s seeking upscale units with little or no yard maintenance. 

 If fire and rescue is the “real” issue, amend the ordinance to require fire walls and or sprinkler systems.  This could be supported by the building industry.

SIGNAGE-  Section 32-250.23

Signage is always a big issue.  We understand the new signage ordinances may have language to eliminate the possibility for any signage flexibility by SUP’s. NOT SURE IF IN LATEST VERSION. This seems to be counter to the stated goals of the Comp Plan of encouraging new businesses into the County.  Without the possibility of Signage flexibility for prospective new Tenants wishing to come to the area, we may lose opportunities due to simple signage requirements that may not meet the proposed signage ordinances.  With the use of a SUP, final signage is subject to County review and approval.  Why not keep your options open to attract business without closing the door up front?  Do we really want to close the “flexibility door?”

Section 32-42.10 O(L), Office Low-Rise and Other Office Zoning Districts.

In the current Zoning Ordinance update, several uses were removed as by-right uses and are now allowed only as "secondary uses" in the Office districts.  Two of those uses are child care facilities and restaurants, among others.  I am particularly concerned about child care facilities and restaurants because while these are both appropriate secondary uses in a large office park, note that "secondary" means that they cannot exceed 25% of the gross floor area of the "principal use" on the same parcel.  There are a number of small parcels zoned for office use which are not appropriate for a large office park, but are very appropriate for a day care center or a sit-down restaurant use.  In some cases these parcels may be close to existing office uses; and therefore, would serve a nearby office park or building.  In other cases the parcels are either too small or otherwise inappropriate for a large scale office use, but quite appropriate for a day care center or restaurant use.  I believe both of these uses should remain as possible primary uses in the Office districts.  At a very minimum, they should be allowed by special use permit.
I would also point out that it is one thing to make these type of changes for properties that are zoned for Office in the future; however, there are many smaller Office parcels scattered about the County where people have either zoned the property or have purchased the property in reliance on the uses which are in the zoning ordinance today.  Removing these uses from existing parcels may have a very negative effect on the value of existing, small Office parcels.  A significant change such as this to the Office districts should apply only to parcels rezoned to Office in the future and not to those parcels which were rezoned to Office previously in reliance on uses which have been in place probably over 15 years.

Another problem is that the definition of "secondary uses" requires the use to be on the same parcel as the principal use.  Normally in an office park a freestanding day care center or restaurant would be located on separate lots, which are sold to the day care or restaurant provider, and they erect their own building.  The following language should be added: "or a lot immediately abutting" to the definition of secondary use to make the definition consistent with the prior definition of ancillary uses.
OTHER AREAS OF CONCERNS

· Lighting- 32-250.200- Lighting in commercial and retail areas are being discussed between Jay DuVon and the County.  Final language is unknown as of this date.  

· B-2 Zoning Districts 32-401.20- We believe the current status of this update120,000 sq. ft. and .30 FAR which is acceptable, if final drafts are consistent with these parameters.

· Uses  in Commercial, Office, and Industrial  Certain uses allowed prior to new language were by-right and are now requiring SUP’s or eliminated.  What happens to existing PUP and all SUP’s?  Example-  Child care facilities and restaurants are now Secondary in Office (l).    There are numerous small parcels of 1-2 acres throughout the County that would accommodate such uses.  The designation of Secondary use would only then permit these uses on 25% of these small parcels’s area, thereby eliminating these potential uses for these sites.  

· Churches-  New language would permit churches in Office with a SUP and by-right in commercial.  Is this what we want?

· What restaurants are SUP’s?- The revised restaurant definitions eliminated “limited service”.  How will this effect operations like restaurants with carryout like Applebee’s, Domino’s, Pannera, Carraba’s, etc?

We respectfully thank you for your willingness to receive this minority report.

Sincerely,

Various Zorc members and PW Chapter of the NVBIA reps and local Chamber members.

